





CASES 
ARGUED AND DETERMINED 


IN THE 


Supreme Court of the Stateot Georgia, 
AT ATLANTA, 


MARCH THRM, 1862. 





Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | once 
CHARLES J. JENKINS, 





JoHN H. Macrea, plaintiff in error, vs. Q. R. NoLan, 
defendant in error. 


1, A claimant who, pending the trial of his case, and before verdict, vol- 
untarily withdraws his claim from the Court, cannot afterwards except 
to any decision of the Court made prior to such withdrawal. There 
remains no case in which an appeal can be taken to this Court. 


Claim, in Fulton Superior Court, on appeal. Tried before 
Judge But, at April Term, 1861., 


The writ of error in this case was dismissed on motion of 
counsel for defendant in error, on the ground that it appeared 
from the record that plaintiff in error had no case in the 
Court below on which to found his bill of exceptions. 

The record discloses that Nolan brought an action in Ful- 
ton Inferior Court against Williams and Baker, and Holland 
as endorser, and obtained a judgment. In entering up judg- 
ment Holland was not designated as endorser, and execution 

(205) 








206 SUPREME COURT OF GEORGIA. 


Macrea vs. Nolan. 
7 








issued against Williams, Baker and Holland jointly. Hol- 
land paid off the fi. fa., and then'‘caused it to be levied on 
certain negroes, the property of his co-defendant, Baker, 
Macrea interposed his claim, and the case was transferred to 
the Superior Court by appeal. Upon the trial the Court 
permitted these facts to be proven by the introduction of the 
original declaration on which the judgment was founded, and 
by other evidence. Claimant objected to the admission of 
this evidence, and after it was admitted by the Court he 


withdrew his claim and brought his bill of exceptions, 
% 


Strong, for plaintiff in error. 
Hoyt, for defendant in error. 


By the Court—JENxtns, J., delivering the opinion. 


It appears from the record, that at the time the bill of ex- 
ceptions was filed in the Court below, there was no such case 
as this in that Court, and yet there is no exception to any 
judgment of the Court, dismissing the case or finally dispos- 
ing of it. Ifthe record disclosed any such judgment, and an 
exception thereto, it would have been superceded by the bill 
of exceptions, and the consideration not only of that alleged 
error, but of all others alleged and properly excepted to as 
having been committed in the progress of the trial, would have 
been open to us. But the truth is, that the claimant, dissat- 
isfied with a decision of the Court admitting certain evidence 
to which he objected, voluntarily withdrew his claim, as the 
law allows, and then excepted to the supposed erroneous 
ruling. Had he prosecuted his claim and had final judgment 
passed against him, we might have overruled that final judg- 
ment by reason of error in the admission of evidence. But 
were we now to hear this case un its merits, and adjudge that 
the ruling of the Court was erroneous, it could avail the 
plaintiff in error nothing. His voluntary withdrawal of his 
case would stare him in the face when he presented our judg- 
ment of reversal. Against that we cannot relieve him. It 
was an error of his own, not of the Court. He must inter- 
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pose another claim or remain in the position he voluntarily 
assumed, viz: that of having abandoned a right he had pre- 
viously asserted. He had no longer, in the Court below, a 
case in which an appeal could be taken to this Court. 

The motion of the defendant in error must prevail. 

Let the writ of error be dismissed. 





JamMEs R. WILson, plaintiff in error, vs. THE STaTE oF 
GEORGIA, defendant in error. 


1. Itis not error in a Judge of the Superior Court to refuse to entertain 
a second showing, for the continuance of a cause, after a previous 
showiug and judgment overruling the motion, unless in the second 
showing facts be stated, which, in the exercise of a sound judicial 
discretion, would take the case out of the operation of the 53d Com- 
mon Law Rule of Practice—as e. g. the occurrence of a cause not 
existing when the first showing was made, or other cause, standing on 
the same footing of reason and justice. 

2. New trial refused on the alleged ground that the verdict was contrary 
to law and the evidence. 

8. Where, in charging the jury, the Court correctly states the law gov- 
erning the case, but exception is taken to an illustration used by the 
Court explanatory of a legal principle, this Court will not narrowly 
scrutinize the illustration if satisfied that, whether right or wrong, it 
was not calculated to mislead, and did not in fact mislead the jury. 


Murder. In Fulton Superior Court. Tried before Judge 
Buu, at October Term, 1861. 


At the October Term, 1861, of Fulton Superior Court, an 
indictment was found against James R. Wilson, the plain- 
tiff in error, and his father, John L. Wilson, for the murder 
of Thomas Terry, and at the same term they were jointly 
put upon their trial. 

When the case was called the prisoners announced “ not 
ready,” and made in writing, under oath, the following mo- 
tion for a continuance: 

In open Court appeared John L, Wilson and James R. 
Wilson, who being duly sworn, depose and say, “ that neither 
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of them are ready for trial at this term of the Court on 
account of the recent finding of the bill of indictment, and 
the public excitement and prejudice existing against'them on - 
account of the supposed commission of the offense with which 
they are charged, and the publications made in the Southern 
Confederacy at and after the time of the commission of the 
supposed said offence. 

And they further swear, that they are not ready on account 
of the absence of Solomon Kent, Alston Ward, and Henry 
Stephens, for whom subpeenas have been issued, and who are 
absent from the Court without the leave or procurement of 
deponents, and that subpoenas were placed in the hands of 
J. C. Rosberry, a constable for said county, and he reports 
that he could not find them, and that he heard that Solomon 
Kent had gone to Virginia to the war, and that they were in 
this county when their subpcenas were issued, and that they 
expect to made diligent efforts to have them in attendance at 
the next term of this Court, and have made all exertions in 
their power to have them at this term of the Court. By 
Solomon Kent deponents expect to prove, that said Kent 
saw the deceased, Thomas Terry, strike the first blow on the 
head of John L. Wilson with the stirrup iron of a saddle, 
with the stirrup leather wrapped around his wrist, and com- 
menced the fight without any provocation on the part of 
deponents. Also, that they havé been informed by W. A. 
Wilson, the son and brother of deponents, who is now absent, 
that Alston Ward would be a good witness, and to have him 
subpeened, as he would be a good witness from what he had 
said to him. 

Deponents further swear, that this application is not made 
for delay only, but to get a fair trial, and subserve the ends 
of justice, and that they cannot safely go to trial without said 
witnesses being present.” 

The motion to continue was overruled, and prisoners ex- 
cepted. Judge Bull remarks as follows in regard to this 
motion: “This affidavit was made out and sworn to after 
the Court had decided upon another and previous one, in 
which not a single legal ground of continuance was contained, 
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and the only legal grounds contained in this were such as 
were suggested by the Solicitor General in arguing, or the 
Court in deciding upon the first showing. 

The continuance being refused, the counsel for the pris- 
oners, Messrs. Gaskill and Manning then and there, in open 
Court, abandoned the case, whereupon the Court appointed 
Amos. W. Hammond and Moses C. Blanchard; Esqrs, to 
represent the accused, they being unable to employ counsel. 


EVIDENCE FOR THE STATE, 


W. A. KENNEDY sworn, says: I saw Thomas Terry at 
my house, in Fulton county, on 3d of August, 1861; Terry 
was going by up town; on his coming back, about five o’clock, 
witness was in his shop, Terry had passed by, Mr. Cowen 
was in shop with witness, and hailed Terry, Terry bid him 
good evening; witness also spoke to Terry, and asked him 
to light, Terry said he did not have time, witness remarked 
that he had received a letter from his son in Virginia; when 
witness told him this he readily got down, just as he got 
down, the Wilsons coming out of town, passed witness’ win- 
dow; Terry came to window and stood in it, the prisoners 
went on to the corner, where they overtook Mr. McDuffie, 
then went round and came back; Mr. Terry was already . 
standing there, witness was reading the letter; they all stood 
quietly until witness had finished reading the letter, when 
Terry rather stepped back; Mr. Cowen said something to 
him about a saddle trade, and he and Terry went to about 
centre of the street; shortly after Terry turned around and 
came back to his mule, and about that time John Wilson 
spoke to him, and said he wanted to see him a minute ; Terry 
turned off from his mule, and walked to where John Wilson 
was standing, and said to Wilson he could see him; Wilson 
let-out with an oath, and about the same time struck Terry 
in the face with his fist, and Terry struck at Wilson with an 
old fashioned stirrup, the leather had no buckle, looked as 
if it had been hanging to the horn of the saddle; the lick 
did not seem to strike Wilson, but saw afterwards that it 
had ; about that time James Wilson was close by, and had a 

Vou, xxxtm—14. 
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bottle, heard a crash, and saw pieces of bottle falling, James 
Wilson had the bottle; Terry fell, and John Wilson followed 
him up, and commenced beating him in the face; witness 
hallooed to a gentleman to part them, and no one doing so, 
witness threw down his work, and went out and parted them; 
John Wilson struggled hard to get loose, and swore he wanted 
to kill Terry, witness scuffled a good while to get him away, 
got him off, and witness turned to his son, who had knocked 
Terry down with the bottle, and told him he had better take 
John Wilson off from there; witness turned back to Terry; 
James Wilson was pulling his father down the street towards 
home; witness took Terry, who had gotten up, by the hand, 
and led him to witness’ house; Terry seemed to be badly 
hurt, and bled freely, he tried to talk, but could not; at the 
suggestion of Mr. Cowen a doctor was sent for, who came 
about a quarter of an hour after; Terry complained of being 
sick, and wanted to lie down; Dr. Gilbert told him to sit 
mute, and examined his head; witness then took him into 
the house, and laid him down ; he seemed to get worse until 
he died the next morning at a quarter past two o’clock ; Drs. 
Gilbert, Beach and Brown came to see him; witness was 
asked a few days before, by James and Alston Wilson, if he 
had seen Terry go up town, they said a difficulty was between 
them) and they intended to whip him, Terry, if they could 
find him in town; they left the window and went up town; 
they said there had been a difficulty between Terry and Wal- 
ton Wilson’s wife, and that it was on account of abusing 
Walton Wilson’s child, said Terry had whipped the child, 
and had threatened them and Mrs. Wilson, and that they 
intended to have satisfaction from him; after they returned, 
they said they had not seen Terry; Alston Wilson went up 
to his father-in-law’s, and after he left James Wilson com- 
menced talking about the difficulty between Terry and him- 
self; he said they had had a difficulty some time before that, 
and that he had gone to Terry’s house, and Terry came out, 
and brought a wagon spoke with him, “said he had a pis- 
tol, and thought it was concealed, but found it was not,” he 
found he was not in a position to carry on a difficulty, and 
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went off; he did not renew it then, but said he was deter- 
mined to have satisfaction of Terry, that if he could not get 
to whip him he would waylay him, and if he could not exe- 
cute it that way, he would go to Terry’s house and call him 
out, that he would have something, and pop would go some- 
thing, and that would be satisfaction; said he was not as 
good a man as Terry, and when he met him he intended to 
keep cool ; the bottle used was a large champagne bottle, the 
lower part quite thick, and it was heavy. 

Onoss-Exaurep—James Wilson never told witness that 
he intended to shoot Terry ; did not see anything in the bot- 
tle used, did not see it until it was in pieces; did not see it 
strike Terry’s head; heard the crash, which sounded like 
striking a hog—sounded dead ; did not see prisoner have the 
bottle, did not see the lick struck with the bottle; Terry 
struck old man Wilson with the stirrup; he had the stirrup 
leather wrapped around his hand and over his wrist. When 
old man Wilson said, Mr. Terry I want to see you, Terry 
replied, you can see me now. When witness pulled old man 
Wilson off he smelt whisky. 

JEROME BEERS testifies: that after the reading of the let- 
ter Terry started to his mule, when John Wilson said he had 
a word with him, and wanted him to step out in the road ; 
Terry replied he did not want to have any fuss with him, 
and should not do it; Terry went to his mule, took his 
stirrup off, and then went into the road. John Wilson struck 
Terry first, I think, when Terry struck John Wilson, and 
then James Wilson struck Terry with a bottle and knocked 
him down; the bottle was a long champagne bottle, thick 
at the bottom. When Terry fell, the old man jumped upon 
and struck him several times with his fist; James Wilson 
and Kennedy took the old man off ; James Wilson took hold 
of John Wilson before Kennedy came up. 

Cross-EXAMINED.—James Wilson had the bottle all the 
time; Terry took the stirrup off very quick, and approached 
the Wilsons a little faster than common. 

McDuffie and Cowen were also sworn, but there is nothing 
in their testimony necessary to be inserted here. It was also 
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proven by the physicians that Terry’s death was caused by 
the wound on his head. 

The prisoners introduced no evidence, and the Court hay- 
ing charged the jury, they returned a verdict of “ guilty,” as 
to James R. Wilson, and of “involuntary manslaughter in 
the commission ‘of an unlawful act,” as to John L. Wilson, 

Counsel for James R. Wilson moved the Court for a new 
trial, on the grounds, 

1. Because the Court erred in not granting a continuance 
on the written application of the prisoners by their counsel, 
Manning and Gaskill. 

(See the note of Judge Bull, supra, as to this ground.) 

2. The Court erred in not granting a continuance on the 
additional ground that V. A. Gaskill, one of the attorneys 
for prisoners, stated to the Court, that by a conversation 
with a material witness for the prisoners, he learned that he 
was an important witness, and that he had sent him away to 
make arrangements to raise money to pay a fee, that he had 
not returned, and that therefore he, Gaskill, determined to 
abandon the case in open Court. 

To this ground Judge Bull appends the following note: 
“There was no motion for continuance or postponment of 
the case on this second ground in the rule nisi, nor was the 
statement made till the Court had decided the motion for 


continuance. I regarded it as a matter personal to the attor- 
”? 


ney. 
3a and 4th. Because the verdict was contrary to law and 
without any sufficient evidence, and without evidence, 

5. Because the charge of the Court was erroneous in this: 
In the argument of the Solicitor General he contended if a 
person should shoot at a bird in a crowd and kill a man, it 
would be murder, and counsel for prisoners denied this pro- 
position and stated, that if a man should shoot at a hog which 
he had no right to kill, and in so doing should shoot and 
kill a man, it might be murder, but not if de shot at a bird, 
which it was not unlawful to shoot at; and the Court in its 
charge to the jury, amongst other things, said: “ It is true,” 
as it has been contended by the Solicitor General, “if a man 
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shoot at a bird in a crowd, and kill a man, it is murder, 
whether he intended to kill the man or not.” 

To this ground the Court appends the following: “The 
charge of the Court upon that subject was literally as fol- 
lows, while reading and explaining the several clauses in the 
penal code in relation to the several grades of homicide, the 
Court remarked: “ Men’s intentions were ordinarily to be 
determined by their acts, and the declarations accompanying 
these acts. Therefore, if a man strike another with a weapon 
likely to produce death, and with sufficient force to produce 
death, the presumption is that he intended to kill, unless the 
evidence shows that the killing was involuntary. 

But there are eases where the homicide is murder, though 
there may be no positive intention to take the life of the 
deceased. As if the killing happen in the commission of an 
unlawful act, which, in its consequences, naturally tends to 
destroy the life of a human being; for instance, for the sake 
of illustration, if a man in attempting to procure an abortion 
kills the woman without intending it, or, in the case put by 
the Solicitor General, if a man in a crowded thoroughfare, 
with a reckless disregard of human life, fire a gun at a bird in 
the direction of the crowd, at the manifest risk of killing 
some human being, although he may have had no particular 
malice against any one in the crowd, and no positive inten- 
tion to take the life of any individual, yet if he kills a human 
being instead of the bird, under such circumstances it is mur- 
der. (I did not intend to give the exact words of the Solici- 

‘tor General ; the above was the substance of his illustration.) 
Or if a man in connection and acting together with one or 
more others, kills another in the prosecution of a. riotous 
intent, or if he beats another in a brutal manner with a 
weapon calculated, when thus used, to produce death, and 
exhibits a reckless and wanton disregard of human life, 
though he may not intend to pursue his violence to a fatal 
termination, in all these cases though the killing be involun- 
tary, yet the law makes them murder. The law is too ten- 
der of human life to allow it wantonly and capriciously 
hazarded.” 
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The motion for a new trial was overruled on all the 
grounds therein taken, and this decision is alleged as error, 


A. W. HammonD, BLANCHARD, for plaintiff in error. 
N. J. Hammonp, Solicitor General, contra. 
By the Court—Jenxins, J., delivering the opinion. 


After verdict against the prisoner, he moved for a new 
trial in the Court below on several grounds, which motion 
was overruled. The prisoner excepted to that judgment and 
alleges error upon each ground of the motion so overruled. 

The two first grounds will be considered together, being 
predicated upon rejected applications for a continuance of the 
cause, when called for trial. — 

1. It appears from the record that the prisoner made two 
separate attempts to effect a continuance of his cause, the one 
immediately succeeding the other, or, in other words, he pre- 
sented in support of his motion to continue, two distinct 
specifications in writing of the grounds relied upon, the 
-second not having been presented until judgment had been 
pronounced upon the motion, as sustained by the first written 
showing. It further appears, that all of the grounds taken 
in the second specification existed, and must have been known 
to the prisoner, when his motion was made. No exception 
is taken to the refusal of the continuance asked, in so far as 
it overruled the grounds presented in the first specification. 
The insufficiency of those grounds seems to be tacitly admit- 
ted by the plaintiff in error. The question we are to con- 
sider is, whether the Court erred in overruling the motion 
on the grounds taken in the second specification. 

We do not deem it necessary to look into the details of 
this second specification, nor to inquire, whether or not, had 
it been presented originally before a judgment upon the mo- 
tion to continue had been evoked and pronounced, it should 
have been held sufficient. It was not overruled in the Court 
below because of its insufficiency, taken per se. By the Act 
approved 24th December, 1821, T. R. R. Cobb’s Digest, 460, 
the Judges of the Superior Courts of this State are required, 
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(after the next election of Judges,) to convene annually at 
the seat of Government, “for the purpose of establishing 
uniform rules of practice throughout the several circuits of 
this State.” And it is made the duty of the Judges so con- 
vening to notify absent Judges of such rules, or alterations 
of rules, as may be so established. 

In the passage of this Act it was the manifest intention of 
the Legislature to refer to the sound discretion of the Judges, 
educated in the science and experienced in the practice of the 
law, those numerous minor, yet important, regulations, nec- 
essary to facilitate the proceedings of the Courts, to prevent 
unnecessary delays, and to forestall undue advantages which 
the ingenuity of one party might secure to him over the 
other. We think this discretion was wisely and properly 
reposed. It was not reposed in each Judge, severally, to be 
exercised in the circuit in which he had been specially elec- 
ted, but in a convention of all the Judges, bringing together 
their wisdom and experience separately acquired, a discretion 
to be exercised by the majority for the government of all and 
each. It was manifestly the intention of the Legislature, 
that each Judge should conform to the rules of practice thus 
established, whether they chanced to meet his approval or 
not, otherwise one great object distinctly stated in the Act, 
“the establishment of uniform rules of practice in the several 
circuits,” must fail. 

In obedience to this Act, the Judges of the Superior Court 
have assembled and established, and from time to time altered 
rules of practice, as well known to the profession as the laws 
of the land. The 53d rule is in these words: “ All grounds 
of motion for norf-suit in arrest of judgment, and for contin- 
uance, ete., must be urged and insisted upon at once. And 
after a decision upon one or more grounds, no others after- 
wards urged will be heard by the Court.” We understand 
the learned Judge in the Court below to have placed his 
refusal to entertain the grounds presented in the second show- 
ing, made in support of the motion for a continuance, upon 
this rule of practice. There can be no question that the rule 
embraces the case and sustains the decision. \ 
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We must not be understood as holding, that this rule 
properly construed denies to the Judges of the Superior 
Court, severally, the discretion in every conceivable aspect 
of a case, to continue it after one application refused to the 
same party. 

If this were an Act of the Legislature instead of a rule of 
Court, it would be open, like all other statutes, to construction, 
and whenever a question arose under it, an important point 
to be considered would be, whether the case at bar came 
within its purview, within its spirit and meaning. For 
instance, a case might arise in which a fact relied upon for 
continuance did not exist at the time when a motion, pre- 
viously decided, was made, as the sudden and violent seizure 
by disease of an important witness actually in attendance on 
the Court, or the illegal and willful departure of such a wit- 
ness, with the avowed purpose of withholding his testimony, 
or even of ignorance of the existence of a sufficient ground, 
(afterwards discovered,) under circumstances exonerating the 
applicant from the imputation of fraud or laches, or other 
like cases. 

In all such cases, however, it is most clear that the affidavit 
of the party presenting additional grounds, after motion re- 
fused, should state the causes relied upon to relieve him from 
the operation of the rule. The rule itself is not to be capri- 
ciously or carelessly infracted. We see nothing whatever to 
withdraw this case from its operation. To have disregarded 
it would have involved a very daring exercise of discretion. 
We cannot condemn as error simple obedience to a rule, hay- 
ing the force of law, in a case equally within its letter and 
its spirit, still less should we be justified in doing so where, 
as in this case, the record informs us, that there were circum- 
stances which satisfied the presiding Judge of a want of good 
faith, on the part of the prisoner, in thus presenting his 
application for continuance. 

It would seem, from the second ground taken in the mo- 
tion for a new trial, that there had been a third attempt to 
procure a continuance, but it is not so stated in the bill of 
exceptions, and is expressly ignqred by the Judge. In any 
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event, however, such third attempt must have shared the 
fate of the second, and for the same reason. 

The next exception is, that the Court refused the motion 
for a new trial, on the ground that the verdict is contrary to 
law and to the evidence. 

2. The evidence discloses a previous grudge entertained by 
the plaintiff in error against the deceased; threats uttered by 
the former against the latter; a clear intimation of an inten- 
tion to use a deadly weapon against him when opportunity 
should serve, and prisoner’s acknowledgement of one pre- 
vious movement towards reeking his threatened vengeance, 
postponed upon second thought from prudential considera- 
tions, with a superadded declaration of continuing intention 
to execute it. It also appears that the plaintiff in error and 
his father, (a co-defendant in the bill of indictment,) on the 
occasion of the killing, passed by the deceased, then stopped, 
and after a short colloquy returned to him; that the father 
sought a controversy with deceased, and struck him; that 
the plaintiff in error, standing by, did not interpose until the 
deceased had returned the blow received from his father, and 
then, instead of attempting to separate them, and prevent 
further conflict, inflicted a blow upon the head of deceased, 
with an instrument, and with a degree of violence, very like- 
ly to produce death, when aimed at the head, and not likely 
so to do if aimed at any other portion of the body; that de- 
ceased having been felled to the ground by this blow, the 
father of the plaintiff in error threw himself upon his per- 
son, and continued to beat him, plaintiff in error standing 
idly by until another had come to the rescue and separated 
the combatants. 

We are not surprised that in all this the jury found abun- 
dant evidence of express malice, on the part of the plaintiff 
in error, of a conspiracy between father and son against the 
deceased, and that the mortal blow (not necessary in defence 
of the father) was inflicted with intention to kill the deceased. 
In these facts the law recognizes all the ingredients of the 
crime of murder, and we should be obstructing the adminis- 
tration of public justice by interposing on this ground. 
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3. Lastly, the charge of the Court is excepted to, and the 
exception goes not to any rule of law laid down for the goy- 
ernment of the jury, but to an illustration, by way of exam- 
ple, employed in the course of the charge. Following a 
previous illustration, the Judge said, “or, in the case put by 
the Solicitor General, if a man in a crowded thoroughfare, 
with a reckless disregard of human life, fire a gun at a bird, 
in the direction of the crowd, at the manifest risk of killing 
some human being, although he may have had no particular 
malice against any one in the crowd, and no positive intention 
to take the life of any individual, yet if he killed a human being 
instead of the bird, under such circumstances it is murder.” 
This was in illustration of the principle that there may be 
cases wherein homicide would be murder, though there may 
have been no positive intention to take the life of the deceased, 

Did we hold that the conclusion arrived at by the Court, 
in the fictitious case of the bird and the crowd, was erroneous, 
it would be difficult to conceive how it was calculated to 
prejudice the cause of the prisoner. Had tae Court, in the 
supposed case, charged the jury that the killing of a man 
instead of the bird would not have been murder, no intelli- 
gent jury would have found in that charge authority for 
acquitting the prisoner in the case at bar. 

The supposed and the real cases were not at all analogous. 
The prisoner unquestionably aimed at the man he struck, 
and at the only part of his person probably fatally vulnera- 
ble with the instrument used, and with a degree of force 
which crushed both the instrument and the skull stricken. 
Whether he would have been a whit safer, in legal contem- 
plation, had he shot at a bird flying or perched between him 
and a crowd of men, within deadly range of his gun, and 
killed a man instead, may be considered whenever the case 
shall arise. It is enough that the illustration used was not 
calculated to mislead the jury, and in our opinion did not 
mislead them. So far as the plaintif’ in error is concerned, 
we think the law has but had its course. Beyond his case, 
we are not called on to review the verdict. 

Let the judgment be affirmed. 
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Jut1a A. CoRNETT, administratrix, etc., plaintiff in error, 
vs, WILLIAM P. Fatn, defendant in error. 


1. In an action by A. to recover of B. the price of a negro sold by B. to 
C., the demand is liquidated, because certain and bears interest. 

2. When there is a conflict of testimony, and the preponderance rather 
with than against the finding of the jury, the Court will not disturb the 


» verdict. 

8, When upon the intermarriage of a son-in-law with a daughter, or 
shortly thereafter, a negro is delivered by the father-in-law to his 
daughter, who exercises ownership over the same for some time, and | 
the slave goes back into the possession of the father-in-law, his decla- 
ration explanatory of the previous possession by the son-in-law is not 


evidence. 


Assumpsit, from Gordon Superior Court. Tried before 
Judge WALKER, at October Term, 1861. 


This action was brought by W. P. Fain, to recover of 
Julia A. Cornett, administratrix of U. D. Cornett, $1,000, 
the proceeds of the sale of a negro woman, Thena and her 
two children, the property of said Fain, and sold by defend- 
ant’s intestate. Plaintiff was the son-in-law and defendant 
the widow of U. D. Cornett. Plaintiff’s right to recover 
was based upon a gift of the negroes to him by the intestate, 
and on the trial he introduced the following testimony : 

L. S. Sts testifies, that he bought a negro woman named 
Thena and. her two children, Antona and Jane, on the 27th 
of June, 1853, from U. D. Cornett for $1,000, cash. Thena 
was about thirty-two years old, small and unlikely, and of 
copper color; Antona about four years old, a very likely 
mulatto girl, and Jane about eighteen months old and very 
unlikely. He sold the negroes afterwardsefor $1,100. ‘I 
bought the negroes, believing them to be the property of U. 
D. Cornett. 

JOEL FAIN, in answer to interrogatories, testifies: that U. 
D. Cornett purchased a negro woman Thena and her child, 
at a sale of negroes in Rome on the first Monday in January, 
1850. On the day before the sale, Cornett told me that he was 
going there to purchase a woman for his daughter, Sarah, who 
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was then the wife of W. P. Fain. Cornett told me frequently 
during the years 1850 and 1851, that he had given the nes 
groesto Fain. In 1850, after the purchase, I saw the negroes 
in the possession of Fain in Paulding county, and in 1851 
Fain had them in possession and carried them to Gordon 
eounty when he moved there. Fain moved from Paulding 
to Gordon one year, and I think, from January till March, 
after Cornett purchased the negroes. I did not sell the’ 
negroes to Cornett, but he purchased them as before stated. 
Fain had them in possession over one year previous to his 
moving to Gordon county, at which time he went to board 
with Cornett, and continued to do so until he moved to the 
town of Calhoun, in the latter part of 1851. During the 
time Fain was boarding with Cornett in 1851, I heard Cor- 
nett say, that owing to the bad disposition of the woman, 
Thena, he expected he would have to take her back and put 
another in her place, which, however, he never did. I saw 
the negroes frequently in Fain’s possession while he was 
keeping house to himself, a little over one year before he 
went to Cornett’s to board. 

Cross-INTERROGATORY.—AlIl I know of the negroes be- 
longing to Fain was from conversations with Cornett, and 
from seeing them in Fain’s possession. 

ALLEN RAINWATER answers to interrogatories, that U. 
D. Cornett told me that he had to buy a negro for Fain, who 
had married his daughter, and that he was going to do so. 
After Cornett had purchased Thena and her child, he told 
me that he had bought them for Fain and his wife. Soon 
afterwards Fain and his wife came to Cornett’s house; Cor- 
nett was at home. When they left they took home the 
woman and child; think this was in 1850, and in Paulding 
county. I lived about fifty or sixty yards from Cornett’s 
house and was familiar with the family ; have often heard 
Cornett speak of buying a negro for his daughter long before 
he bought the woman and child for Fain, and that he had 
given said woman to Fain. 

JAMES Moore deposes, in answer to interrogatories: I 
lived with Cornett during 1851, and while I was living 
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there, Fain brought a negro woman, named Thena, and her 
child, to Cornett’s, and left them there. Cornett told me he 
bought the negroes for Fain, and that they belonged to Fain. 
He also told me that he had delivered the woman to Fain in 
Paulding county, and that Fain came to Gordon county when 
he left the woman at Cornett’s house. During my stay with 
Cornett, Fain lived in Calhoun, and wanted a servant, and 
Cornett asked me if I could spare the woman out of the 
crop, and I told him I would need all the help I had ; then 
Cornett hired another negro woman for Fain, in lieu of 
Thena, that she might continue in our crop. Cornett said 
to me several times that Thena and her child belonged to 
Fain, Fain clothed the negro woman and child, and claimed 
them as his own property all the time. 

Cross-INTERROGATORY—Cornett gave but one*reason for 
giving Thena and her child to Fain, and that was to wait on 
his daughter. I derive my knowledge from what Cornett 
told me. He did not make the gift in my presence. I saw 
the woman and child last in Cornett’s possession. He had 
possession, and used them as his own, except that they were 
clothed by Fain. Cornett did not tell me, or in words to 
that effect, that he had loaned the negroes to his daughter, 
Mrs. Fain, or let his daughter have her to use, etc., but that 
his daughter disliked the negroes, and would not have them. 

Plaintiff here closed, and defendant introduced testimony 
as follows: 

JOSEPH J. PRINTUP testifies: I was frequently at Cornett’s 
house, lived near him during the latter part of 1850, the year 
1851, and since to the time of his death, which occurred in 
1853. I saw the negroes in possession of Cornett, who exer- 
cised acts of control and ownership over them from the time 
I first saw them until the time of selling them. Fain and 
his wife lived with Cornett during part of 1851. I heard 
two different conversations between Fain’s wife and her 
father, in the presence of Fain, in one of which Mrs. Fain 
stated to me that her father wanted her to have Thena and 
her children, and that she would not have them, that if her 
father could not give her a better negro than Thena, she 
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would not have any. In the other conversation, her father 
wanted her to take Thena, but she would not have her, that 
she did not want any negro unless her father could give her 
a better one than Thena. 

Defendant next introduced a bill of sale, warranting the 
soundness of the woman, Thena, and her daughter, Antonia, 
of the negroes sued for, from Cornett to Sims & Higdon, 
dated 27th June, 1853. 

Mrs. Mary Cornett, in answer to interrogatories, de- 
poses: That she heard Cornett say that he never had given 
the negroes to any one, nor did he ever intend to give them 
to any person. Cornett said the reason why he never intend- ~ 
ed to give any negro property to plaintiff, was because he 
was a merchant, and he was afraid he would break, and spend 
the property, and that he only loaned the negroes to plaintiff 
a short time. 

Cross-INTERROGATORY—Uriah D. Cornett wa: my son, 
and Fain married my grand-daughter. I am between sixty- 
five and seventy years of age. The conversation alluded to in 
my direct examination took place at Wade H. Jones’, in 
Troup county. No one was present. All that I know about 
the negroes being in the possession of Cornett at the time of 
the conversation, was, that Cornett told me he had the negroes 
in Gordon county at that time. 

W. C. Bew ey deposes: I was frequently at Cornett’s 
house in 1851, and saw the woman, Thena, and her child in 
possession of Cornett several times during that year. Fain 
and his wife lived at Cornett’s a large part of 1851; thinks 
till fall of that year. I wished to purchase the woman and 
child, and went to Cornett’s house to do so, Cornett, Fain and 
his wife were sitting in the piazza. Cornett said he was offer- 
ing them for sale, and went with me to the kitchen to show 
them to me. I did not purchase. Fain did not object to 
Cornett’s selling the negroes to me; he said nothing one way 
or the other; made no claim to them. 

Rosert C. Fan testifies: I had a conversation with 
plaintiff, in the town of Calhoun, about the negroes. Plain- 
tiff told me in that conversation, either that he had refused 
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to bring the negroes home from old man Cornett’s, or that 
he had sent them back. My best recollection is that he said 
he had sent them back ; that old man Cornett had been pay- 
ing taxes on them, and that he did not want to raise negroes 
for other persons. Before counsel commenced interrogating 
this witness he stated that he was a little deaf. 

Cross-EXAMINED.—Don’t remember who was present at 
the conversation, or if any one was, nor what year it was, 
but it was the year after Fain moved from Polk county to 
Gordon, and before the death of Fain’s wife. I frequently 
heard Cornett say that he bought the negroes for his daughter, 
Mrs. Fain. Cornett sent them to Fain’s house, and they 
remained there until Fain moved to Gordon county, and he 
exercised acts of ownership over them. 

The testimony being closed, the Court charged the jury, 
among other things, that if they believed the negroes belonged 
to Fain at the time Cornett sold to Sims, they should find 
for the plaintiff $1,000, with interest from the 27th of June, 
1853, the date of the bill of sale to Sims. To this charge 
defendant excepted. The jury found in favor of plaintiff for 
$1,000 with interest from 27th June, 1853, and counsel for 
defendant moved the Court for a new trial on the grounds 
following, to wit: 

1. Because the defendant proposed to prove by Colonel 
Joseph J. Printup, that he had frequently heard Uriah D. 
Cornett say, in the year 1851, when he was in the possession 
of the negroes, and before and since that time, that he never 
had given the negroes to plaintiff, and never intended to do 
so, but that he did intend, at some future time, to give. them 
or other negroes to his daughter, the wife of plaintiff, and her 
children, if any, and in case she should die childless, said 
negroes should revert to his estate, and that he never intended, 
in any event, for the title to pass to Fain, because his credi- 
tors would get them, or the benefit of them, and other sayings 
of the deceased explaining the possession of the negroes by 
Fain, which evidence was repelled by the Court, on motion 
of plaintiff’s counsel. 

2. Because the Court erred in charging the jury, that if 
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they should find for the plaintiff, that their verdict should 
be for $1,000 and interest thereon from the day that Uriah 
D. Cornett sold said negroes. 

3. Because the verdict was contrary to law and strongly 
and decidedly against the weight of evidence. The Court 
refused the motion on all the grounds therein stated, and 
this refusal is alleged to be error. 


SHROPSHIRE, UNDERWOOD, for plaintiff in error. 
Dasny, contra. 


By the Court—LumpPkIN, J., delivering the opinion. 


1. This was a liquidated demand and bore interest, accord- 
ing to the ruling of this Court in Nisbet vs. Lawson, 1 Kelly, 
275. Fain was compelled to recover the precise sum which 
Cornett received from Sims, or nothing. ‘The amount being 
fixed by operation of law it was liquidated, and consequently 
bore interest. 

2. There would be such a conflict of testimony, had the 
evidence excluded been admitted by the Court, as would 
prevent this Court from disturbing the finding of the jury 
upon the facts. As the case stood, the weight of evidence 
was strongly and decidedly for Fain, instead of Cornett. 

3. Was the Court right in rejecting the testimony of Jos. J. 
Printup. The gift of the slave was complete from Cornett to 
Fain, independent of the declarations of Cornett. Upon the 
intermarriage of Fain with Cornett’s daughter, or shortly 
thereafter, Thena went into Fain’s possession, who, for some 
time thereafter, exervised acts of ownership over her. The law 
construes this into a gift. Subsequently, the girl is found in 
the possession of Cornett, who sold her to Sims, and it is 
proposed to prove by the witness, Printup, the sayings of 
Cornett while thus possessed of the negro, explanatory of the 
previous possession of Fain. It is clear, we think, that this 
cannot be done. ‘Lhe legal title of Fain could not be divested 
in this way. The delivery of the slave by the father-in-law 
. to the son-in-law, and the subsequent re-delivery by the 
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latter to the former, are, in the eye of the law, very different 
things. The first, as we have said, constitutes a good gift ; 
the latter amounts to nothing. There must be a convey- 
ance from Fain to Cornett upon sufficient consideration. 
None such is shown or attempted to be proven. Upon the 
most favorable or best of the proof, it amounts only to this: 
“We don’t like Thena; substitute another negro in her 
place.” Cornett, as the testimony shows, promised to do so, 
settling the property upon his daughter and her children. 
This he has never did nor offered to do. 

We repeat, the legal title was in Fain. He has done 
nothing to divest himself ot it. His property has been sold 
‘to another, and repudiating the tort, he seeks to recover the 
purchase-money. He is entitled to do so. 

Let the judgment be affirmed. 





Aveustus D. Moore, plaintiff in error, vs. Toe SraTe oF 
GEORGIA, defendant in error. 


1. In a prosecution under the 5th and 6th sections of the 7th division of 
the Penal Code, the bank bill, alleged to have been raised or altered, 
must be charged and proven to be genuine. 


Indictment, from Fulton county. Tried before Judge 
But, at April Term, 1861. 


Augustus D. Moore was put upon his trial under an in-. 
dictment for the “offence of passing an altered bank bill,” 
on the Farmers and Mechanics Bank, of Savannah, said bil] 
having been “raised” from a one dollar bill to the denomi- 
nation of a ten dollar bill, and falsely and fraudulently passed 
to one Riley H. Ferguson by the said Augustus D. Moore. 

R. H. Fereuson, on the part of the State, testified: that 
in December, 1860, he was selling apples from his wagon, in 
Atlanta, when prisoner offered to purchase four apples for 
twenty cents, if witness would change a ten dollar bill. Fer- 
guson agreed to this, received the bill, and gave prisoner the 

Vou, xxxmI—15, | 





































al 


Se 


Si ps 





SUPREME COURT OF GEORGIA. 


Moore vs. The State of Georgia. 


226 














change. Baxter came up, and from what he said, witness 
went after prisoner to get his money back. On telling pris- 
oner that he had passed a raised bill on him, prisoner replied, 
have I? and was returning the money received trom witness 
when the marshal came up and arrested prisoner. Prisoner 
said he knew who put the bill on him, and he would give 
him hell about it. Witness identified the bill shown in 
Court as the one passed on him; he also saw prisoner have 
two other bills, which were shown in Court, one with a hole 
cut out. 

DANIEL C, BAXTER testified, that he watched prisoner 
until he bought the apples, and then asked to look at the 
bill, and saw it was a raised bill. This witness also identified 
the bill. Left prisoner with Ferguson, and went after the 
marshal, returned with him just as prisoner was paying back 
his money to Ferguson. Prisoner was walking very fast 
when overtaken by witness and Ferguson, but did not run, 

E. T. Hunnicurt says he saw the bill when taken from 
prisoner in the guard house, together with the two other bills 
exhibited, and some rings, keys and jewelry. Prisoner had, 
when searched, one five dollar bill, one gold dollar, and 
eighty-five cents in change, all good money. 

Two or three witnesses were introduced by prisoner, the 
substance of whose testimony was, that some time in Decem- 
ber prisoner had changed a ten dollar bill for some unknown 
person. 

The testimony being closed and the counsel for prisoner, 


in his argument, having stated to the jury that there was no 


sufficient evidence before them to justify a verdict of guilty, 
there being no proof that the bill was genuine, and no bill of 
any kind having been introduced in evidence, the Solicitor 
General proposed then to introduce the bill, to which pris- 
oner objected, as it was then too late, by the rules of practice 
in criminal proceedings under the laws of this State. The 
objection was overruled and the bill introduced and read to 
the jury, without proof of its genuineness, to which action of 
the Court prisoner excepted. 

The Court, among other things, charged the jury that it 
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was not necessary to prove the bill to be genuine, to which 
prisoner excepted. 

The jury found a verdict of guilty, whereupon counsel for 
prisoner moved the Court in arrest of judgment, on the 
ground that there was no crime known to the laws of this 
State sufficiently alleged in the indictment, and that the ver- 
dict did not cure this apparent defect. This motion was 
overruled, and the defendant excepted. 

A motion for new trial was made by counsel for prisoner, 
on the exceptions herein taken, and on the additional ground, 
that the verdict was against the evidence, which motion was 
refused, and defendant excepts. 


A. W. Hammonp, for plaintiff in error. 
EzzARrD, Solicitor General, pro tem., contra. 
By the Court—Lumpx1y, J., delivering the opinion. 


To move ina case like this for a new trial, because the 
verdict is contrary to evidence, is to bring the ground itself 
into odium. The defendant is shingled all over with guilt, 
and the evidence proves it. A more bold and palpable case 
of criminality is rarely brought before the Courts. And yeta 
new trial must be granted to this felon, or we must, accord- 
ing to our construction of the Penal Code, be ourselves guilty 
of an offence equal in turpitude to that of which Moore has 
been convicted. 

By the 5th section of the 7th division of the Penal Code 
it is declared that, “if any person shall falsely and fraudu- 
lently alter, or be concerned in the false and fraudflent 
alteration of any genuine note, bill, check or draft of or on 
any bank as aforesaid, or falsely or fraudulently cause or 
procure the same to be done, such person so offending shall, 
on conviction, be punished by imprisonment and labor in the 
penitentiary for any time not less than three years nor longer 
than ten years.” —, 

And by the 6th section it is provided, “if any person shall 
fraudulently pass, pay, or tender in payment, utter or publish 
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any false, forged, or counterfeit, or altered note, bill, check, 
or draft as aforesaid, knowing the same to have been falsely 
or fraudulently forged, counterfeited or altered, such person 
so offending shall, on conviction, be punished by imprison- 
ment or labor in the penitentiary for any time not less than 
two years nor longer than ten years.” Cobb’s Digest, 801 
and 802. 

Can any doubt that the bill raised or altered has to bea 
genuine bill? If so, language has no meaning. It may be 
said with plausibility, that it is just as criminal to pass an 
altered or raised counterfeit bill as a genuine one; nay, more 
so, because the genuine bill is worth, although altered, its 
original value, whereas, a counterfeit bill is worth nothing. 
This may be, but the Legislature has not so said. And 
Courts sit to administer the daw, not to make it. And how 
easy it was to make the proof, and thus prevent a notorious 
offender from escaping. There were a dozen experts, per- 
haps, attending this trial who could have proved the genwine- 
ness of the bill alleged to have been altered. 

At any rate, we must administer the law as written, leaving 
it to some future Legislature to remedy the defect, if it be 
one. 

It is said that the prisoner has escaped jail, and thus out- 
lawed himself. For myself, I am prepared, and always have 
been, to dismiss the writ of error and refuse the party a hear- 
ing. Will not the Legislature authorize this to be done in 
all similar cases, when the State’s attorney shall make proof 
of this fact by the production of the certificate of the jailor? 
Such a law would greatly subserve the purposes of justice. 

Le the judgment be reversed. 
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Mayor AND CoUNCIL oF ATLANTA, plaintiffs in error, vs. 
WuiteE & Krets, defendants in error. 


1, Penal laws are to be construed strictly; not so strictly as to defeat 
the obvious intent and meaning of the law-maker, but so strictly that 
the offence charged must come within the reach of the law in its ordi- 
nary signification. 

2, An offence cannot be created or inferred by vague implications. 

3. There is no ordinance of the city of Atlanta making it an offence to 
sell meat in the market house out of market hours. 


Certiorari, in Fulton Superior Court. Decided by Judge 
Butt, at April Term, 1861. . 


White and Kreis, butchers, rented from the Mayor and 
Council of Atlanta, a stall in the market house of that city 
for the purpose of there exposing their meats for sale during 
the year 1861, went into possession and proceeded to carry on 
their business. On the 23d of February, 1861, they were 
notified to appear before the Mayor to answer for the offence 
of selling meat at their stall between the hours of ten o’clock 
A. M. and four o’clock P. M., contrary to the ordinances of 
said city. They accordingly appeared before the Hon. J. I. 
Whitaker, the Mayor, and the fact of the selling being estab- 
lished by evidence, White & Kreis moved to be dismissed 
from the charge on the grounds, 

1st. Because the Mayor and Council of the City of Atlanta 
had no power, under the Acts of Incorporation, to establish 
and keep up a market house, and that they could not impose 
any restriction whatever upon the sale of edibles within the 
limits of said city. 

2d. Because there was no ordinance of said city prohibiting 
the sale of meats at or in the market house between the hours 
of ten o’clock A. M. and four o’clock P. M., on any day 
except Sunday. 

, 8d. Because if there was such an ordinance it was null and 
void, having been passed without any grant to the Mayor 
and Council. 

These grounds were overruled by the Mayor, who imposed 
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a fine of $50 each on White & Kreis, and placed them in the 
custody of the marshal until the fine should be paid. Where- 
upon said W. & K. brought their writ of certiorari, relating 
the above facts and alleging as error the rulings of the Mayor, 
The Mayor in his answer admitted the facts as stated in the 
petition of the defendants in error, stating further, that they 
had once before been before him for selling meat outside of 
the market hours, as specified in the ordinances regulating the 
market house, and had then been fined five dolars and ad- 
monished against a repetition of their nee, and 
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hance, 

Upon hearing the argument on the certiorari, Judge Bull 
decided that the same be sustained, and the judgment of the 
Mayor be reversed, upon the ground that there was no ordi- 
nance of said Mayor and Council prohibiting the sale of 
meats in the market house at any hour of the day. To this 


decision the Mayor and Council excepts. 
BLECKLEY, for plaintiffs in error. 
CoLLiERr, contra. 
By the Court—LumMPx1n, J., delivering the opinion. 


Among the ordinances of the city of Atlanta there is none 
which makes it an offence to sell meats in the market house 
out of market hours, and prescribing a penalty therefor. The 
crime isinferred from its being made the duty of renters of 
stalls, to cleanse their stalls after market hours. The im- 
plication is too vague and uncertain, This duty may have 
been enjoined from other considerations. Penal laws must 
be construed strictly ; not so strictly as to defeat the obvious 
intention of the law-maker, but so strictly that the case in 
hand must be brought within the definition of the law, that 
is within its reach, taken in their ordinary signification. 

As to the power of the city authorities, I would observe . 
that the market house being theirs, it is competent for them 
to make any regulations they may see fit by way of contract 
with those who transact business there. 

Let the judgment be affirmed. 
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RicharD W. Hackney and Wiii1am H. CALpwEL.L, 
plaintiffs in error, vs. SAMUEL W. Rome et al., defendants 
in error. 


Hackney, the drawer of a lot of land, before the grant issued, sold it to 
Rogers, received payment for it, and executed to Rogers a bond to 
make titles when grant issued, ete. Rogers afterwards sold the land, 
receiving payment, and assigned the bond to Caldwell. Subsequently, 
Rogers mortgaged this lot to McCarter and Allen, who foreclosed the 
mortgage and caused the land to be sold. A sheriff’s deed was exe- 
cuted to the purchaser, and that deed recorded within twelve m« nths, 
and defendants went into possession under that deed. After this, 
Hackney executed to Ca'dwell a deed for the land, in execution of his 
bond given to Rogers and assigned by him to Caldwell. More than 
twelve months had elapsed from the assignment to the execution of 
this latter deed, and at that time defendants were in possession of the 
lot. On ejectment brought on several demises from Hackney and 
Caldweli: Held, that on these facts the plaintiff was entitled to re- 
cover the premises in dispute, notwithstanding the record of defend- 
ant’s deed within twelve months. 


Ejectment, in Whitfield Superior Court. Tried before 
Joun W. H. UNDERWooD, Esq., at October Term, 1861. 


His Honor, Judge Walker, being interested in this cause, 
it was submitted to the decision of John W. H. Underwood, 
Esq., under the following agreed statement of facts : 

The lot sued for was granted to Richard W. Hackney on 
the 26th of December, 1842. On the 9th of January, 1836, 
Hackney made to Martin D, Rogers a bond, the condition of 
which, after describing the land, proceeds, “now, if the above 
land is of the description above given, and if said Hackney 
makes, or causes to be made, good titles to the said Rogers, 
his heirs or assignees, whenever the said Rogers, his heirs or 
assignees shall grant the same and demand titles, then the 
above bond,” ete. 

This bond was endorsed, “I hereby transfer the within 
bond to William H. Caldwell, and request that a deed be 
made to him; done for value received, this November 28th, 
1843. M. D. Rocers. 

This transfer was made to Caldwell, on the payment of 
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$200 00. Rogers paid Hackney for the land at the time of 
making the bond, and Caldwell paid Rodgers at the date of 
the transfer of the bond. 

Hackney made a quit-claim deed to Caldwell, dated 16th 
January, 1855, which was recorded 10th October, 1855, 
Hackney made a quit-claim solely on the ground of the 
length of the time, between the date of the bond and transfer, 
he not knowing the condition of Rogers. 

Rogers, on the 19th February, 1845, mortgaged said land 
and one other lot to McCarter & Allen for the sum of $300, 

which mortgage was regularly foreclosed and the land levied 
on by virtue of the mortgage fi. fa., and sold on the 3d of 
August, 1847, for the sum of $12 00. A deed was made 
under the sale on said 3d August, 1847, and recorded on the 
27th day of the same month. The land was worth at the 
time $90 00. Defendants hold possession under said sheriff’s 
sale, were in possession when the action was brought, and 
were in possession under the sheriff’s sale at the date of the 
deed from Hackney to Caldwell, namely, 16th January, 1845, 

After argument had, the Judge presiding held, that under 
the state of facts agreed upon the plaintiff’s were not entitled 
to recover, to which decision plaintiffs excepted. 


McCurTcH_Ey, for plaintiffs in error. 


sveccece ececeeey CONETA, 
By the Cowrt—Lyon, J., delivering the opinion. 


This was an action of ejectment for the recovery of lot of 
land Number 234, in the 11th district and 3d section of 
originally Cherokee county, and now Whitfield county. The 
lot was drawn by one Richard W. Hackney, and on the 9th 
January, 1836, he sold it to one Martin D. Rogers, received 
payment from him for it, and executed to Rogers his bond 
for the penal sum of $500 00, conditioned, that “if the land 
was of the description given therein, and that Hackney 
makes, or causes to be made, good titles for said lot to said 
Rogers, his heirs or assignees, whenever the said Rogers, his 
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heirs or assignees shall grant the same and demand titles, 
then the bond to be void, ete.” The land was granted to 
Hackney on the 26th December, 1842, and on 28th Novem- 
ber, 1843, Rogers transferred the bond, by written assign- 
ment, to William H. Caldwell and requested titles to be 
made to him for the land for value received. For this trans- 
fer and assignment, Caldwell paid Rogers $200 00 at the 
date of the transfer. On the 19th day of February, 1845, 
Rogers mortgaged this lot and another to McCarter & Allen, 
who subsequently foreclosed the mortgage, from which fore- 
closure an execution issued, and the land was levied on and 
sold under it on the 3d of August, 1847. <A sheriff’s deed 
was executed to the purchaser on the same day, and recorded 
on the ‘29th day of August, 1847. The defendants are in 
possession under that deed. 

On the 16th day of January, 1855, Hackney, the drawer, 
in execution of his bond for titles to Rogers, made to Cald- 
well, the assignee thereof, a quit-claim deed for the lot, and 
at this time the defendants were in possession under the 
sheriff’s deed, as before stated. 

The action of ejectment was brought on this latter title, 
with separate demises from Hackney and Caldwell. On the 
trial, the parties, having agreed upon these facts, submitted 
the question of title to the presiding Judge, with an agree- 
ment that a verdict should follow the decision. The Court 
decided that the plaintiff was not entitled to recover, to which 
the plaintiff excepted, and that now is the question before us. 

The ground relied on by the defendant for a recovery, and 
on which the decision was made is, that the payment of the 
purchase-money, bond for titles and issue of the grant, vested 
the title in Martin D. Rogers, the common source of the 
titles, both of plaintiff and defendant—the one by transfer 
of the bond, the other by sheriff’s deed, and as the latter, 
under which defendants claim, though junior in. date, was 
recorded within twelve months from its execution, it has 
preference over the title of the plaintiff by the Registry Act 
of 25th December, 1837. ° 

We cannot assent to the soundness of this position. The 
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4th section of the Act of 25th December, 1837, under the 
operation of which, only, the defendant pretends to a title is 
as follows: 

“Tn all cases where two or more deeds shall hereafter be 
executed by the same person or persons, conveying the same 
premises to different persons, the one recorded within twelve 
months from the time of execution, (if the feoffee have no 
notice of a prior deed unrecorded at the time of the execution 








hae | 7 1 ?. ~ : | Laer } satay oe 
of the deed to nim ¢ ner,) : hall nave the vreierence ; and li 


all be reeorded, or not recorded, within said ‘time, the el 
deed shall have the preference.” 

At the time that Rogers mortgaged the lot to McCarter & 
Allen, under a foreclosure and sale of which defendants claim, 
he had not a particle of title, either legal or equitable, ot inter- 
est of any kind, whatever, in the land; on the contrary, the in- 
interest which he had possessed in the land being not a legal 
title, but an equitable one, a right to have a legal conveyance 
to him of the lot, a mere chose in action, and nothing more, he 
had long before parted witi to Caldwell, by written assign- 
ment, and for valuable consideration. Without the Registry 
Act, the title emanating from this mortgage is absolutely 
worthless, because the mortgagor, Rogers, having no interest 
in the land, the mortgage, foreclosure, sale and sheriff’s deed 
could convey none. Does the Registry Act aid that title? 
We are clear that it does not. 

A case to come within the provisions of this section of the 
Act, must be within the letter; for as this statute is one in 
derogation of the rights of property, or which takes away the 
estate of a citizen, it must be construed strictly. The defena- 
ants’ case is not within the letter, nor is it within the reason 
or spirit of the Act. The statute declares that when there 
are two deeds from the same person to the same lot, ete., 
the youngest, if recorded within twelve months, and the 
oldest not, the younger shall have preference. In this case 
there is but one deed; I mean a deed in the sense of that 
statute, conveying land and executed according to the require- 
ment of that Act; and that is the deed under which defend- 
ants claim. The object of the statute was to control persons 
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taking conveyances for land to put them upon record, so that 
the world might be notified where the title lay, and innocent 
persons protected or guarded against the purchase of land 
from one who, from title deeds in his possession, might 
appear to be the legal owner. ‘The plaintiff’s interest in the 
Jand—that he acquired by the assignment of the bond—was 
not a deed nor a conveyance of the land, but was simply an 
assignment of an equitable interest in the land, a right to 
demand and have of Hackney, the drawer, in whom was the 
legal title, a deed conveying the land to him. It was therefore, 
not within the provisions of the law, was not required to be re- 
corded, nor could be made a record of. , By the transaction, 
the plaintiff acquired all the interest that Rogers had, and 
held it in the same way. There was nothing wrong or ille- 
gal in the contract, but it was legitimate, and such an one as 
equity constantly approves and enforces. ‘The law imposed 
no duty upon him in respect to the registry of his interest 
in the land, and consequently it cannot be forfeited or de- 
feated by a failure to record it, or by the performance of a 
duty on the part of the defendants which the law required 
_ them to perform, that is, the recording of the deed under 
“which they held. So much for the effect of the objects of 
the Act considered in respect to the plaintiff. A little con- 
sideration will show that the defendants in this case are as 
far from being the persons that the Act was intended to pro- 
tect as the plaintiffs are from being persons that the statute 
intended to punish for not complying with its enactments. 
At the time that McCarter & Allen (and the defendants can 
occupy no better situation than they did,) took this mortgage. 
Rogers, the mortgager, not only had no title, legal or equit- 
able, to the land, but there was no deed, title, paper or instru- 
ments of any kind in existence, showing any title or interest 
to the land in him, Nor was he in possession of it so as to 
induce a belief in the most grossly negligent persons that he 
had a right to convey the land. The only instrument in 
writing that Rogers, the mortgagor, ever had creating an 
interest in him, was the bond for titles of Hackney, and that 
was not in his possession, but had been assigned, and the evi- 
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dence of its assignment was on the bond itself. How, then, 
could the mortgagees be deceived into the belief, that the land 
belonged to Rogers? How are they, or those under them, 
innocent and bona fide purchasers, without notice of another 
and better title? The plaintiff is in no default under that 
Act, is not the person intended to be punished, nor are the 
defendants the persons intended to be protected by it. The 
case is neither within the letter. nor spirit of the Act, and the 
defendants took nothing either by their deed or its record. 

The statute was never intended to apply to cases like this, 
It contemplated that the deeds, one of which should take 
preference by being properly recorded, should emanate from 
one in whom the legal title resided, not from one like Rogers, 
who only had a mere equity. It never was intended that 
deeds or conveyances, starting from one through whom an 
equitable interest in the land had passed, should, by being 
recorded, cut off the legal titles as well as the equitable rights 
of others. It would be a strange and anomalous thing if it 
was true, that a title could be perfected in this way to land 
against the rights of a bona fide and legal owner without 
even the shadow of a thing to rest upon for its foundation. 
If it was true, there were two persons in this case besides the 
real owner from whom deeds could have issued and created a 
perfect titlke—Rogers and Hackney—and there might have 
been a hundred, if the bond had been transferred so often. 
Now if Hackney had made the deed of the defendants, or 
given the mortgage instead of Rogers, the case would have 
been very different. Counsel for defendants were confident, 
that if Rogers had made a deed to Caldwell, instead of an 
assignment of the bond, there could have beep no doubt but 
that the title would be with them. We do not think that 
would have changed the question, for in addition to the 
reasons already given such deed could not have conveyed the 
land, this would only, notwithstanding its form, have con- 
veyed the interest that Rogers had in the land, and that was 
not the legal title. 

In this decision I do not call into question anything this 
Court has said in respect toa bond for titles, and payment of 
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the purchase creating an equity or perfect equity, if accom- 
panied by possession, efc., but I endorse all that.the Court 
has decided on that subject. 

Let the judgment be reversed. 





JARED I. WuITAKER, administrator, etc., plaintiff in error, 
vs. JoHN C. SuitH and BertrRaAM DEVAUGHN, adminis- 
trators, etc., defendants in error. 


1. When leave has been granted by the Ordinary to an administrator to 
to sell real estate and negroes upon a proper application, the order of 
the Court granting such leave is a judgment of that Court, and cannot 
be rescinded, vacated or revoked by the Court at a subsequent term 
only on notice to the administrator, and for proper cause shown. 


Appeal from Court of Ordinary in Fulton Superior Court. 
Decided by Judge BULL, at November Term, 1861. 


This case was submitted to the decision of the Court by 
agreement of counsel, upon the following statement of facts: 

At the September Term, 1860, of the Court of Ordinary 
of Fulton county, on the joint application of Jared I. Whita- 
ker and John C. Smith, co-administrators of the estate of C. 
W. Smith, said Court passed an order empowering them to 
sell the real estate and slaves belonging to said estate, and at 
November Term, (860, said Court appointed said Whitaker 
and John C. Smith and Bertram Devaughn guardians of the 
minor children of said C. W. Smith. 

At the December Term, 1860, said Court of Ordinary, on 
the sole application of John C. Smith, one of said adminis- 
trators and guardian of two of said minors, and of Devaughn, 
guardian of one of said minors, passed an order revoking the 
order to sell said real estate and slaves without any notice of 
said last application to Whitaker, the other administrator 
and guardian. At the same term the Court, on motion of 
Whitaker, passed a rule nisi requiring Smith and Devaughn 
to show cause why the order that day passed, revoking the 
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order to sell, should not itself be set aside and the order to 
sell be left in full force, on the ground that he had no notice 
of said application, and that the Court had adjourned that 
passed the order to sell. On the hearing of the rule the 
Court refused to make the same absolute, holding that it 
could legally grant the order of revocation without notice to 
Whitaker and at a subsequent term of the Court. 

From this decision Whitaker appealed, and upon argument 
before Judge Bull, he decided that it was competent for the 
Court of Ordinary to revoke the order to sell the real estate 
and slaves, on-the application of either of the co-administra- 
tors without notice to the other, and that the Court might 
do the same on the application of either of them, merely at 
its own instance, and that this might be done either at the 
term when the order to sell was granted or at any subsequent 
term, and without notice to either administrator. To this 
decision plaintiff excepts. ; 


BLEcKLEY, for plaintiff in error. 
STONE, contra. 
By the Court—Lyon, J., delivering the opinion. 


By the statutes of the State an administrator, to obtain 
leave of the Court of Ordinary to sell real estate or negroes, 
must publish a notice of his intended application in a public 
gazette of the State for four months, in terms of the law. 
After this publication and application made and granted by 
the Ordinary, the order of the Ordinary, granting the leave 
to sell, is as solemn and conclusive a judgment as any that 
Court can make or render, and it cannot be vacated, rescinded 
or revoked by that Court, except in the same manner as other 
judgments of that Court, upon notice to the administrator 
and for good cause shown. Indeed, if persons interested in 
the lands or negroes object to the sale, and for proper causes, 
such objections ought to be filed before the grant of the order; 
that is the object of the publication. 

Let the judgment be reversed. 
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Joun D. Friern, plaintiff in error, vs. Witt1am 8S. Boyn- 
TON, administrator of Davip B. Squrres, defendant in 
error. 

The entries or memoranda made by a person in the course of his 


business, and against his interest at the time of making them, and who 
is since deceased, are admissiblé as evidence in a suit between third 


— 


persons. 
The declaration of one, whether verbal or in writing, of a matter 
which is against his interest at the time, and who is since deceased, is 
admissible as evidence in a suit between third persons, whether such 
declaration relates to the present or past occurences. 

A color of title to aid possession is anything in writing connected 
with the title which serves to define the extent of the claim. 


bo 


oo 


Ejectment, in Lumpkin Superior Court. Tried ‘before 
Judge Rice, at February Term, 1862. 


This was an action for the recovery of lot Number 1028, 
in the 12th district of Lumpkin county. Plaintiff showed 
title in his intestate by a grant from the State, dated 11th of 
August, 1854, produced his letters of administration and 
proved possession by defendant at the time of action brought, 
29th June, 1860. He also proved by one Ralston, that 
although defendant went into possession, together with wit- 
ness, in 1846 or 1847, he made no claim of title to the lot 
until 1850, at which time witness abandoned his possession. 

Plaintiff here closed, and defendant tendered in evidence 
an old mutilated book from the sheriff’s office of Lumpkin 
county, purporting to be a memorandum of sheriff’s sales, 
with the following entry on the first page : 

William Wood’s sales book for 1840 and 1841. 

February sales, 1840. 

343, 13, 1, North B. M. Smith................0000$5 00 

On several succeeding pages appeared similar entries, part . 
of the leaves being torn off so that the figures following the 


character $ could not be seen, and further on appears the fol- 


lowing respecting the lot sued for: 


November sales, 7th day, 1843. 
1028, 12, 1, J. D. Field. 
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Defendants showed that the book had been in the sheriff’s 
office in its mutilated state from 1850, that J. 8. Chastain 
was sheriff in 1843, and that the entry last named was in his 
handwriting, and that Chastain was dead. The Court rejec- 
ted this book as evidence on the objection of plaintiff, because 
it was no evidence of a sale by the sheriff, the mutilations 
were not accounted for, and because it was a mere private 
memoranda, and not an execution docket authorized by law. 

To this ruling of the Court defendant excepted. 

Defendant next proposed to read to the jury as evidence 
of the sale of the lot, the payment of the purchase-money 
and as color of title in aid of defendant’s possession, first 
proving the handwriting of Chastain, and that he was not 
sheriff in 1846, but had been in 1843, the following receipt: 


Received of John D. Field four lot Number 1028, 12, 1, 
sold on November, 1843, this 10th October, 1846. 
J. S. CHASTAIN, 
Former Sheriff Lumpkin County. 








Plaintiff objected to the introduction of this receipt, on the 
grounds that it was not evidence of a sale by the sheriff, did 
not show a consideration or any process under which a sale 
was made, that it was not evidence of any bona fide color of 
title, that Chastain was not sheriff at the date of the receipt, 
and because it was not contemporaneous with the transaction 
and no part of the res geste. The objection was sustained 
and defendant excepted. 

Defendants then tendered a deed made by Henry G. King, 
sheriff of Lumpkin county, to defendant to said lot, dated 
28th July, 1860, duly attested and recorded, and which 
recites that, “in obedience to a writ of fiert facias issued out 
of a Justice’s Court of Lumpkin county at the suit of John 
Wills against Samuel King, Jeremiah Chastain, former sheriff 
of said county, did lately seize the lot of land hereinafter 
described as the property of Samuel King,” etc., proceeding 
to recite the usual other facts, and making the usual convey- 
ance contained in a sheriff’s deed. Defendant proved by J. 
Worley that he, witness, had been a Justice of the Peace in 
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the district of said county in which the land was situated, 
and‘where Samuel King lived, from 1835 to 1840, and that 
he had issued several fi. fas. from his Court in favor of John 
Wills against said King, and that he did not know where 
any of them were. JOHN S. Earty, present sheriff, testified 
that at the instance of defendant’s counsel he had searched 
the sheriff’s office for said fi. fa., and could not find it. 
Defendant then produced the certificate of James Rutherford 
and W. R. Crisson, Justices of the Peace of the district in 
which King had lived, stating that such fi. fa. could not be 
found in their offices. Defendant’s counsel then stated in 
his place, that he had made diligent inquiry of his client, 
and at such other places as it might probably be found, and 
had failed to find it. Defendant then proceeded to read said 
deed to the jury, and plaintiff objected to its going in evi- 
dence. The Court decided the deed to be inadmissible as 
color of title, because it was made since the commencement 
of the suit, or as evidence of title unless the execution recited 
therein was produced, or its existence established by proof, 
and its absence satisfactorily accounted for. To which deci- 
sion defendant excepted, and assigns here as error the various 
rulings of the Court herein excepted to. 


BLECKLEY, for plaintiff in error. 


Butter, for defendant in error. 


By the Court—Lyov, J., delivering the opinion. 


1, The entries or memoranda of sales by the sheriff in a 
book, kept by him and in his office for that purpose, he being 
dead, ought to have been admitted as evidence, on the ground 
that they were entries made in the course of his official bus- 
iness, against his interest at the time when made, and that 
he is since deceased. 1 Greenleaf on Evidence, section 147, 
and cases cited. 

2. Upon the same principle and for the same reason, the 
receipt of the sheriff for the purchase-money, although made 
long after the occurrence of the transaction, and after he was 

VoL, xxx1I—16. 
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out of office, was admissible, and ought to have been allowed 
by the Court to go to the jury as evidence. Declarations of 
this. character are received in consequence of the death of the 
party making them. They embrace not only entries in books, 
but all other declarations or statements of facts, whether ver- 
bal or in writing, and whether they were made at the time 
of the fact declared or at a subsequent day. To render them 
admissible, it must appear that the declarant is deceased, that 
he possessed competent knowledge of the facts, or that it was 
his duty to know them, and the declarations were at variance 
with his interests. 1 Greenleaf on Evidence, section 147. 

As the evidence offered possessed all these requisites it 
ought not to have been rejected. The fact that the memo- 
randa of sheriff sales had been mutilated by tearing off the 
amount at which the land sold, does not alter the rule, such 
mutilation not having been done by the party offering it, nor 
so material as to destroy the value of the entries. There is 
enough left to establish the fact that the defendant desired to 
prove, which was, that the land was sold at sheriff’s sale and 
that he was the purchaser. 

3. The point to which this testimony tends, and on which 
depends its materiality is, whether it constitutes a color of 
title sufficient to create an adverse holding. We hold that it 
is. Color of title is anything in writing connected with the 
title which serves to define the extent of the claim. Watts 
vs. Smith, 19th Georgia, 12; Beverly vs. Burke, 9th Geor- 
gia, 444; 8. C., 14th Georgia, 12. It is wholly immaterial 
how imperfect or defective the writing may be, considered as 
a deed, if it is in writing and defines the extent of the claim, 
it is a sign, semblance or color, of title. An entry by the 
sheriff on the fi. fa. of the levy, sale and purchase of the land 
has been held sufficient: Watts vs. Smith, 19th Georgia, 12; 
and so has sheriff’s deed, although unaccompanied by the exe- 
eution: Burkhalter vs. Edwards, 16th Georgia, 593. In 
this case there is evidence of a purchase at sheriff’s sale and 
the payment of the purchase-money, evidenced by the written 
memoranda and receipt of the purchase-money by the sheriff, 
who made the sale. These are sufficient to constitute color 
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of title in aid of possession. And if the defendant has had 
actual possession of the lot, bona fide, claiming titlé under 
the same for seven years prior to the commencement of the 
suit, his is the paramount title. 

Let the judgment be reversed. 


Mr. Justice JENKINS dissented from the judgment of the 
majority of the Court in this case. 





Datton Crty Company, plaintiff in error, vs. DaLTon 
MANUFACTURING CoMPANY, defendant in error. 


1. The absence of the leading counsel in the military service of the 
Confederate States, during the existing war, is in the nature of provi- 
dential cause, and entitles his client to a continuance. 

The attorney whose name is subscribed as such to the pleadings, if not 
surreptitiously appended, is to be regarded as leading counsel. 

If an attorney be absent from providential cause, or from inevitable 
necessity, his substitution of another attorney in his general business, 
is not binding upon his clients, who are entitled to demand and havea 
continuance on account of his absence. 
; A separate debt cannot be set off to a joint demand. 

Though an agreement between two parties concerning a particular 
business, in which real estate belonging to one of them is to be used, 
be denominated ‘‘a@ lease,’’ and the fruit to accrue to the owner of 
such estate be called ‘‘rent,’’ yet if it appear that such fruit is to come 
only from the ‘‘nett profits’? of the business, and is not to exceed a 
certain proportion of them, the parties will in law be regarded as 


partners. 


Debt, in Whitfield Superior Court. Tried before Judge 
WALKER, at November Term, 1861. 


to 


i) 


bee 


qr 


Suit was brought by the Dalton Manufacturing Company, 
machinists, against the Dalton City Company and Rufus K. 
Ford, as partners, on the following note : 

Dauton, GEo., Oct. 10, 1850. 
$658. One day after date I promise to pay to Dalton 
Manufacturing Company, or order, the sum of six hundred 
and fifty-eight dollars, for value received. 


R. K. Forp & Co. 
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The declaration avers that the note was given for certain 
machinery which had been set up and attached to a steam 
mill, the property of defendants, in the city of Dalton, and 
that the lien of plaintiffs on the same had been duly made 
out and recorded. 

The Dalton City Company, one of defendants, filed their 
plea denying any partnership between Ford and themselves, 
and also a plea of set-off, setting up an indebtedness to them 
from the plaintiffs of some $2,500 00, and offering to give 
credit to plaintiffs for the amount of their claim should the 
same be established, which pleas were signed by J. A. Glenn, 
attorney for Dalton City Company. | 

When the case was called for trial, the Dalton City Com- 
pany, by Benjamin E. Green, Esq., their attorney in fact, 
moved for a continuance on the ground of the absence of 
their counsel, A. R. Wright and J. A. Glenn, Esq’rs., who 
were in the military service of the country, which motion 
was refused by the Court, on the ground that Mr. Glenn had 
made an arrangement with L. W. Crook to represent him in 
his cases. The fact was, (so states the bill of exceptions,) 
that when the case was called, Judge Crook had left the 
Court on a canvass for the Confederate Congress. To this 
refusal of the Court to grant a continuance defendants ex- 
cepted. 

On motion of plaintiffs, the plea of set-off was stricken 
out against the opposition of Dalton City Company, and said 
defendant excepted. 

Plaintiffs having offered in evidence the note sued on, and 
the record of their lien, also introduced a lease from the Dal- 
ton City Company to R. K. Ford, whereby said Company 
leased to said Ford for the period of one year, with the priv- 
ilege of renewal for four years, the steam mill in the city of 
Dalton, with all the machinery, ete. 

The second article provides that the death of Ford at any 
time shall terminate the lease, and that said lease “ partakes 
of the character of a personal trust, so far at least-as that it 
is understood that it is not assignable, neither shall it pass to 
executors or administrators in case of said Ford’s death,” 
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and that Ford’shall give his personal attention to the work- 
ing of said mill. 

Article third describes the kind of work to be done at the 
mill, namely, a general wood machine shop and cabinet bus- 
iness, for which purpose Ford is to furnish certain machinery, 
the cost of said machines to be allowed for, and deducted 
from, the gross profits of the business in estimating the 
amount due for rent, as provided for hereafter.” 

Article fourth provides that “inasmuch as both parties 
are at a loss to decide what sum would be a fair rent for said 
property, or what rent the proposed business will justify, it 
is agreed that said Ford shall pay as rent for the first year a 
sum equal to one-half the nett profits of his business, as well 
on putting up elsewhere any work, the material of which is 
prepared wholly or in part at said mill, as on the work done, 
put up and completed at said mill; and at the expiration of 
said first year, said parties shall agree on a final sum as rent 
for the term of renewal, or ascertain the same by reference to 
the profits of said business, said sum not to exceed or fall 
short of one-half the nett profits of said business, and for 
this purpose said Ford shall keep a correct account of all the 
transactions of said mill, and also of all work done elsewhere, 
in putting up and finishing any work, the material for which, 
in whole or in part, may have been prepared at said mill, in 
a book or books, which shall be at all times open to the in- 
spection of the agent of said Dalton City Company, said 
books to be posted weekly, and a balance struck every three 
months, when the proportion of rent appearing due shall be 
payable, and if the business should require a book-keeper, one 
to be employed‘by Ford, with the approval, as to the person 
to be employed, of the agent of the Dalton City Company. 

By article fifth, Ford may, should the business require it, 
erect additional buildings, with the consent of the agent of 
the Company. 

Article sixth contains the covenant of Ford to pay rent as 
above described, and to deliver peaceable possession on the 
termination of the lease. 

By seventh article it is agreed that on the expiration of 








246. SUPREME COURT OF GEORGIA. 


Dalton City Company vs. Dalton Manufacturing Company. 





the lease, Ford may remove from the mill any machinery 
added by him, unless the Company should wish to retain it, 
in which case he is to receive a reasonable price therefor. 

Plaintiff then proved that the note was given for machinery 
furnished to R. K. Ford & Co., who were in possession of 
the mill under the lease. 

Defendant proved by Bensamin E. Green, that as agent 
of the Dalton City Company, he’ gave notice to Robert 
Batey, the president and general manager of Dalton Manu- 
facturing Company, that if said Company furnished Ford 
with machinery, they must look to Ford, and not to him or 
the Dalton City Company for payment. Witness did not 
tell Batey not to proceed with the work for Ford in the pre- 
cise words of the statute, but did tell Batey, in substance, 
that if he did proceed, he must look to Ford alone for pay- 
ment. Batey had come to witness to know who he was to 
look to for pay for the machinery. 

J. W. WALKER, introduced by plaintiff, testified that 
while he was working at the mill, Benjamin E. Green came 
there, and said that he wished he had had witness there five 
years ago, it would have saved him several thousand dollars. 

The Court charged the jury as follows: 

“Tn the opinion of the Court, the Dalton City Company 
is not, by the lease introduced, a partner of R. K. Ford, and 
this being the only evidence on the subject, you will not find 
a verdict against the Dalton City Company. It is admitted 
that you shall find a verdict against Ford. 

The only question for your consideration is, whether this 
debt creates a lien on the mill or not? In the opinion of 
the Court, the lease, and Ford’s possession under it, would 
be sufficient to authorize him to create a lien on the prem- 
ises for the value of the machinery purchased by him for the 
purposes contemplated by the lease. It is insisted that the 
lien has been prevented from attaching by reason of the no- 
tice given according to the provisions of the 8th section of 
the Act of 1834. 

It is a question of fact for you to decide, under the evi- 
dence, whether the Dalton City Company, before the com- 
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mencement of the making of said machinery, gave notice to 
plaintiff not to proceed therewith. If it did give such notice, 
then the plaintiff could not proceed to commence and make 

machinery, and thereby create a lien on the property of the 
Dalton City Company, for the plaintiff, by the lease, shews 
title in the Dalton City Company. What the notice was 
which Colonel Green gave to the President of the Company, 
Batey, is for you to decide under the evidence. _ If the notice 
was that the City Company would not be liable as a partner 
for the debt, and did not notify plaintiff not to proceed with 
the work, it would not relieve the premises from the lien, 
The notice need not be in the very words of the statute. If 
the notice was that the plaintiff must look to Ford alone for 
payment, exclusive of any lien, this would be sufficient, pro- 
vided it was given before the work commenced. Did he in 
substance notify Batey, before the work commenced, that the 
property would not be bound? If so, plaintiff could not go 
on and commence and make machinery, and thereby create a 
lien on the property. If such notice was not given, then the 
lien attached, it not being denied that the other requisites to 
create a lien have been shown. The fact that the plaintiff is 
a corporation, and the Dalton City Company is also a corpo- 
ration, makes no difference in the legal principles which 
govern the case, for a corporation may be a machinist in the 
eye of the law as well as an individual.” 

Counsel for the. Dalton Manufacturing Company excepted 
to that portion of the charge directing the jury to find, under 
the testimony, that the Dalton City Company was not a part- 
ner of Ford, and here alleges the same_to be error. 

The jury found a verdict against Ford for the amount of 
the note, to be levied on the property described in the declara- 
tion in the case, and “ we find for the Dalton City Company.” 

The Dalton City Company moved the Court for a new trial : 

1, Because ‘the Court refused to grant a continuance on 
account of the absence of defendant’s counsel, A. R. Wright 
and J. A. Glenn, absent in the military service of the Con- 
federate States. 

2. Because the Court refused to grant a continuance for 
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the absence of J. A. Glenn, on the ground that he had made 
an arrangement with L. W. Crook to represent him in his 
cases, though in fact, when this case was called, Judge Crook 
had left town on a canvass for Congress, and all the other 
counsel whom defendant could have called on for assistance 
in conducting the trial, had left for their homes. 

3. Because, under these circumstances, Benjamin E. Green, 
the general agent for defendant, not being a practicing attor- 
ney, nor familiar with the trial of causes, was compelled to 
conduct the trial as counsel, and either omitted to state, when 
on the stand as witness, that notice was given to Batey before 
the commencement of the work, or referred to the time when 
the notice was given so casually as to escape the attention of 
the jury. 

4, Because, under the circumstances, defendant did not 
have a fair chance of their case to the jury. 

5. Because this was the first trial, the case having been 
carried to the appeal by consent. 

The motion was afterwards heard at Chambers, and over- 
ruled on all the grounds taken therein. In the judgment 
refusing a new trial, Judge Walker remarks: 

As to the refusal to continue the case, it is perhaps proper 
to state that Benjamin E. Green, Esq., is an attorney-at-law, 
and acts as attorney-at-law and in fact for the Dalton City 
Company, making out the pleadings, and representing their 
interests in this Court, prepared their plea in this case. It 
did not appear to the Court that either Judge Wright or | 
Colonel Glenn was ever consulted as to this case, but were 
retained generally by the Dalton City Company. 

To this decision, refusing a new trial, defendant excepted, 
and alleges the same to be error, as also the ruling of the 
Court striking out defendant’s plea of set-off. 

Counsel for plaintiff alleges as error the charge of the 
Conrt directing the jury that no partnership existed, under 
the testimony, between the defendants. 


BENJAMIN E. GREEN, for plaintiff in error. 


McCurTcHEN, contra. 
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By the Court.— JENKINS, J., delivering the opinion. 


In this case each party excepted to certain rulings of the 
Court below. 

1. The Dalton City Company, one of the defendants, ex- 
cept to a decision of the Court overruling their motion to 
continue, on account of the absence of J. A. Glenn, their 
attorney of record, in the military service of the country, and 
the fact of his being so engaged, and being absent from the 
Court by reason thereof, is not disputed. The Superior Courts 
of this State generally, as well as this Court, have considered 
such absence, since the commencement of the ‘existing war 
between the Confederate States and the United States, as in 
the nature of providential cause, and have in numerous in- 
stances allowed continuances, upon high considerations of 
public necessity. It is a time when the country requires the 
presence of its citizens in the tented field, and public policy, 
if not public safety, requires that there should be no impedi- 
ments left in the way of those disposed to engage personally 
in the war. It had become the settled practice of this Court, 
previous to the late session of the General Assembly, to allow 
continuances for this cause, which, by the Act of 14th Decem- 
ber, 1861, are expressly authorized in the Superior Courts. 

2. Indeed, the Judge presiding in this case does not put 
his refusal to allow a continuance on the insufficiency of the 
ground assumed, but on its inapplicability to this case. He 
was not satisfied, in the first place, that the absent attorney 
was of counsel in this cause. But we find that the defend- 
ant’s plea has the name of J. A. Glenn, as attorney, appended 
to it. No proof appears that it was placed there surrepti- 
tiously, and in the showing made by the party, it is made to 
appear that he was the attorney of record, and this, we think, 
should have been quite sufficient to satisfy the Court that he 
stood in that relation to the party and the case. 

3. But again, the Court assigned as a reason for over- 
ruling the motion, that J. A. Glenn had placed his pro- 
fessional business in the hands of another attorney of the 
Court, who had been present at that term, but had left the 
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Court before this case was called for trial, he not being in the 
military service of the country. It does not appear that the 
party applying for the continuance had ever assented to the 
substitution, or even been informed of it. We hold that he 
was not bound by it, and that he should have been allowed 
a continuance upon that showing. 

4, The Dalton City Company, (one of the defendants) filed 
a plea of set-off, whereby they sought to set off, against the 
plaintiff’s demand, an indebtedness of plaintiff to them, in 
which the other defendant, Ford, had no interest. Upon 
plaintiff’s motion, the Court ordered this plea stricken out, 
and the Dalton City Company excepted. Was this ruling 
of the Court correct? It will be borne in mind that the 
plaintiffs below had sued the Dalton City Company and Rufus 
K. Ford as partners, doing business under the firm of R. K. 
Ford & Company, upon a note signed R. K. Ford & Com- 
pany. It is not denied that the person signing and deliver- 
ering this note was Rufus K. Ford. The Dalton City 
Company had, by another plea, denied the partnership, and 
denied that the note sued on was their note. But this was a 
defence involving matter of fact, necessarily concluding to 
the country, and could only avail the party interposing it, 
when sustained by verdict. If the jury should find for the 
Dalton City Company upon this plea, there would be an end 
of their liability in this action. They would be protected. 
But in advance of the verdict, the Court could not assume 
that there was no partnership. Upon a motion to strike out 
the plea of’ set-off, the Court could look only to the declara- 
tion, and to that plea‘ it was bound to ignore the other plea. 
The case, then, was this: suit against two as partners, set-off 
pleaded by one of them, of a debt due to that one by plain- 
tiff, and motion to strike out the plea of set-off. We think 
the Court very properly sustained the motion, there being no 
mutuality in the demands. Partnership debts are joint. The 
debt from the plaintiff below to the Dalton City Company 
was several, 
g ‘The statutes expressly confine the right of set-off to 
cases in which there are mutual debts, and it is, therefore, 
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clear that, as well the debt sought to be recovered, as that 
to be set off, must be due in the same right. A joint debt, 
therefore, cannot be set off against a separate one, nor can a 
separate debt be set off against a joint demand, unless it be 
expressly agreed between the parties that such set-off shall 
be allowed.” Babington on the Law of Set-off, etc., 37. 

“A joint debt and a separate gebt cannot be set off against 
each other.” Montague on Set-off, 25. 

“This is evident, and may be collected from all the de- 
cisions on set-off in the case of joint debts and several debts.” 
Ibid, note 2, g. 

“ A note of one of two partners cannot be set-off against 
a partnership demand.” 4 Wend’s R., 583. 

And for the same reason a debt due to one partner cannot 
be set-off against a debt due by the partners. 

“Under the Bankrupt Law of the United States, a joint 
debt may be set-off against the separate claim of the assignee 
of one of the partners. But such offset could not have been 
made at law independent of the Bankrupt law.” 5 Cranch, 34. 

Where one of two partners dies, and the survivor sues or 
is sued upon a partnership demand, set-off of a separate debt 
is allowed, expressly upon the ground -that the right of sur- 
vivorship, accruing upon the death of one partner, converts 
that which was originally a joint, into a several debt. Slip- 
per, Assignee of Lane, vs. Stidstone; 1 Esp. Cases, N. P., 
47;5 T. R., 493. French vs. Andrade, 6 T. R., 582. These 
cases, as well as Fletcher vs. Dyke, 2 T. R., 32; and Stacey, 
Ross e¢ al. vs. Decy, 7 T. R., 359, (which for other reasons 
were excepted from the rule,) all go to affirm the general rule 
upon which we place this decision, viz: that a separate debt 
cannot be set-off against a partnership debt, nor a partnership 
debt against a separate debt. There is nothing in the case 
at bar to take it out of the operation of the general rule. 

The plaintiff in error relied upon the case of Webster vs. 
Scales, referred to in note 2, to the text in Montague on Set- 
off, 27. But it will be observed that the text, supported by 
this reference, does not at all involve the rule governing the 
case at bar. 
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This treatise is quite remarkable for the method pervading 
it. The author first treats of the law of set-off in cases of 
joint and several debts; that is a distinct head, and from it I 
have drawn authority for this case. He next treats, under a 
different head of the law of set-off, as affecting trustees, under 
which he affirms as law, “that a debt from the cestui qui 
trust may be set off to an action commenced by the trustee 
in right of trust.” 

This is the text supported by Webster vs. Scales and other 
cases mentioned in note 2,n. In all of the cases, the ques- 
tion was simply whether, at law, the Court could look beyond 
the legal title of the trustee and recognize the equity of the 
cestut qui trust, for the purpose of allowing as a set-off a debt 
due by the cestui qui trust to the defendant, and in such case 
the set-off was held to be good. But there, there was no 
lack of mutuality. The suits were prosecuted for the benefit 
of the cestui qui trusts, and the debts, attempted to be set-off, 
were due by the cestui trusts. There was mutuality. The 
legal title of the trustee alone stood in the way, and Ash- 
hurst, Judge, in Webster vs. Scales, remarks: “it is true, 
that formerly the Courts of law did not take notice of any 
equity or trust; but of late years, as it has been found pro- 
ductive of great expense, to send the parties to the other side 
of the hall, (to equity,) whenever this Court have seen that 
the justice of the case has been clearly with the party, they 
have not turned him round upon this objection.” In the last 
remark, (referring to the justice of the case,) is disclosed the 
use sought to be made of it. The plaintiff in error insists 
that inasmuch as, in this suit, the other party seeks to en- 
force a statutory lien upon property of the Dalton City Com- 
pany for'a debt of R. K. Ford, that Company is, in equity, 
entitled to the set-off. 

But here again the plaintiff in error begs the question of 
partnership, which the Court cannot concede. To that ques- 
tion we now come. 

The plaintiff in the Court below excepts to that portion of 
the charge to the jury which instructed them, that the writ- 
ten agreement between Rufus K. Ford and the Dalton City 
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Company, (set forth in the statement) did not, in law, make 
them copartners. The solution of the question, thus raised, 
will be found in the case of Buckner vs. Lee e¢ al., 8th Geor- 
gia Report, 285. The cases are strikingly analogous, the 
chief difference being, that in that case the party denying the 
partnership contributed the services of certain slaves in the 
business, and in this, the use of certain real estate, with a 
building thereon, and certain machinery therein. 

In that case, the owner of the slaves was to receive, by the 
terms of the agreement, “ one-half of the nett proceeds of the 
shop, (a blacksmith’s shop) for the use of the negroes.” 

In this, by the agreement, the owner of the real estate and 
machinery was to receive, “as rent for the year, one-half the 
nett profits of the business.” Here is great similarity. In 
each case nett profits are specified, and it is stipulated in 
what proportion they are to be divided. In one case the 
owner of the slaves is to have one-half the nett profits “ for 
the use of the slaves,” (in other words, for their hire.) In 
the other, the owner of the premises was to have one-half the 
nett profits “as rent,” for them. In each case, the party not 
owning the property, to be employed in the business contem- 
plated, was to conduct it personally. 

In the case of Buckner vs. Lee, e¢ al., this Court held that 
the agreement constituted a partnership, and not a contract 
of hiring. But there are in this case certain distinctive 
features not appearing in that, which deserve consideration. 
It was stipulated in the agreement before us, that the lease 
was to determine upon the death of Ford, and not to pass to 
his executors or administrators; that during his life, it shall 
not be assignable; that only a certain kind of work shall be 
done in the mill; that Ford shall put in certain specified 
machinery additional to that already there, which shall be 
paid for out of the gross profits ; that books shall be kept by 
Ford, showing a correct account of all the transactions of the 
mill, which shall be posted weekly, and at all times open to 
the inspection of the other party ; that if necessary a book- 
keeper shall be employed, but the other party shall have a 
voice in the selection of one. 
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Now while it may be conceded that most, if not all, of 
these stipulations might be incorporated in a veritable lease 
without vitiating its character, yet it must be admitted that 
they are far more appropriate to, and indicative of, a contract 
of partnership than a lease, in the usual significance of that 
term. When to them we superadd, that the owner is not to 
receive astipulated rent, but a specified portion of nett profits 
we find it exceedingly difficult, if not impossible, to withdraw 
the case from the control of Buckner vs. Lee et al. 

5. In cases of this kind, where a partnership is asserted 
by one party and denied by the other, the true test is whether 
the party denying “was to receive a share of the profits, as 
profits, or whether the profits were relied upon only as a fund 
of payment; or in other words, whether the profit, or pre- 
mium, or annuity, is certain and defined, or is casual, indefi- 
nite, and depending on the accidents of trade. In the former 
case it is a loan, (I add on hiring or lease,) in the latter it 
is a partnership.” Story on Part., sec. 67. “In short, in 
all cases of this kind the real question to be solved is, whether 
the party is, in effect, to participate in the rise or fall of the 
profits, as such, or whether he only looks to the profits as a 
fund for the payment of the annuity, but not exclusively to 
that fund. In the former case he is a partner, in the latter 
he is not.” Story on Part., sec. 69. 

In Buckner vs. Lee, Judge Nisbet, summing up the author- 
ities there cited, (to which I refer, without enumerating them,) 
says, “it is clear, then, that if one is to receive a certain 
proportion of profits, as one-third, or one-half, as_ profits, 
he is a partner. If a certain sum is agreed to be paid 
out of profits, and the party does not look to that fund 
alone for payment, he is not a partner; but if the sum to be. 
paid is not fixed, but may be increased or diminished by the 
amount or accidents of the business, then the receiver is a 
partner.” Applying these rules to the agreement before the 
Court, it is manifest that the Dalton City Company must 
occupy the position of partners. What is the sum fixed to 
be paid to them? If, at the end of the year, the income and 
expenditures exactly balance, showing no nett profits, what 
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are be their eunbouidins onetaiiade It avails nothing 
that they specify that they shall receive one-half the nett 
profits “as rent.” It is apparent that what they are to re- 
ceive will be more or less, or nothing at all, as the “accidents 
of trade” may determine. This being ascertained, the con- 
clusion of law is, that whatever they may receive will be 
received “as profits,” not as rent. It matters not that the 
parties christen the contract “lease,” and its fruit “rent.” 
The law looks through the whole agreement, and finding that 
the Dalton City Company are to receive no fruit, unless there 
be nett profits, and only a stipulated proportion of them, sees 
therein evidence of a community of losses and profits, and 
denominates it a partnership. 

We hold, therefore, that in the portion of the change ex- 
cepted to by the plaintiff below, the Court erred. 


Let the judgment be reversed. 
- 





